13.b.(1)(a)

elements are identical (for example, larceny as a
lesser included offense of robbery);

(b) All of the elements of the lesser offense are
included in the greater offense, but one or more
elements is legally less serious (for example, house-
breaking as a lesser included offense of burglary); or

(c) All of the elements of the lesser offense are
included and necessary parts of the greater offense,
but the mental element is legally less serious (for
example, wrongful appropriation as a lesser included
offense of larceny).

The notice requirement-may-also-be metdepending

Discussion

The words “or by fair implication” in paragraph 3b(1) and the last
two sentences in paragraph 3b(1l)(c) are inaccurate. See United
States v. Jones, 68 M.J. 465 (C.A.A.F. 2010). Amending para-
graph 3 requires an Executive Order, hence the strikethrough font
used above. In Jones, the Court examined Article 79 and clarified
the legal test for lesser included offenses. 68 M.J. at 466. The
Court held that the elements test is the proper method of deter-
mining lesser offenses and found that a lesser offense is “neces-
sarily included” in the offense charged only if the elements of the
lesser offense are a subset of the elements of the greater offense
alleged. Jones, 68 M.J. at 470. Therefore, practitioners must con-
sider lesser offenses on a case-by-case basis. See also Article 79
analysis in Appendix 23 of this Manual.

(2) Multiple lesser included offenses. When the
offense charged is a compound offense comprising
two or more included offenses, an accused may be
found guilty of any or all of the offenses included in
the offense charged. For example, robbery includes
both larceny and assault. Therefore, in a proper case,
a court-martial may find an accused not guilty of
robbery, but guilty of wrongful appropriation and
assault.

(3) Findings of guilty to a lesser included offense.
A court-martial may find an accused not guilty of
the offense charged, but guilty of a lesser included
offense by the process of exception and substitution.
The court-martial may except (that is, delete) the
words in the specification that pertain to the offense
charged and, if necessary, substitute language appro-
priate to the lesser included offense. For example,
the accused is charged with murder in violation of
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Article 118, but found guilty of voluntary man-
slaughter in violation of Article 119. Such a finding
may be worded as follows:

Of the Specification: Guilty, except the
word “murder,” substituting therefor the words
“willfully and unlawfully kill”, of the excepted
word, not guilty, of the substituted words, guilty.

Of the Charge: Not guilty, but guilty of a
violation of Article 119.

If a court-martial finds an accused guilty of a lesser
included offense, the finding as to the charge shall
state a violation of the specific punitive article vio-
lated and not a violation of Article 79.

(4) Specific lesser included offenses. Specific
lesser included offenses, if any, are listed for each
offense discussed in this Part, but the lists are not
all-inclusive.

Discussion

The lesser included offenses listed in Part IV of the Manual were
established prior to Jones and must be analyzed on a case-by-case
basis. See United States v. Jones, 68 M.J. 465 (C.A.A.F. 2010).
Under Jones, some named lesser included offenses do not meet
the elements test. 68 M.J. at 471-2. See discussion following
paragraph 3b(1)(c) above. See also Article 79 analysis in Appen-
dix 23 of this Manual.

4. Article 80—Attempts
a. Text of statute.

(&) An act, done with specific intent to commit
an offense under this chapter, amounting to more
than mere preparation and tending, even though
failing, to effect its commission, is an attempt to
commit that offense.

(b) Any person subject to this chapter who at-
tempts to commit any offense punishable by this
chapter shall be punished as a court-martial may
direct, unless otherwise specifically prescribed.

(c) Any person subject to this chapter may be
convicted of an attempt to commit an offense al-
though it appears on the trial that the offense was
consummated.

b. Elements.
(1) That the accused did a certain overt act;

(2) That the act was done with the specific intent
to commit a certain offense under the code;
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(3) That the act amounted to more than mere
preparation; and

(4) That the act apparently tended to effect the
commission of the intended offense.

c. Explanation.

(1) In general. To constitute an attempt there
must be a specific intent to commit the offense ac-
companied by an overt act which directly tends to
accomplish the unlawful purpose.

(2) More than preparation. Preparation consists
of devising or arranging the means or measures nec-
essary for the commission of the offense. The overt
act required goes beyond preparatory steps and is a
direct movement toward the commission of the of-
fense. For example, a purchase of matches with the
intent to burn a haystack is not an attempt to commit
arson, but it is an attempt to commit arson to apply-
ing a burning match to a haystack, even if no fire
results. The overt act need not be the last act essen-
tial to the consummation of the offense. For exam-
ple, an accused could commit an overt act, and then
voluntarily decide not to go through with the in-
tended offense. An attempt would nevertheless have
been committed, for the combination of a specific
intent to commit an offense, plus the commission of
an overt act directly tending to accomplish it, consti-
tutes the offense of attempt. Failure to complete the
offense, whatever the cause, is not a defense.

(3) Factual impossibility. A person who pur-
posely engages in conduct which would constitute
the offense if the attendant circumstances were as
that person believed them to be is guilty of an at-
tempt. For example, if A, without justification or
excuse and with intent to kill B, points a gun at B
and pulls the trigger, A is guilty of attempt to mur-
der, even though, unknown to A, the gun is defec-
tive and will not fire. Similarly, a person who
reaches into the pocket of another with the intent to
steal that person’s billfold is guilty of an attempt to
commit larceny, even though the pocket is empty.

(4) Voluntary abandonment. It is a defense to an
attempt offense that the person voluntarily and com-
pletely abandoned the intended crime, solely be-
cause of the person’s own sense that it was wrong,
prior to the completion of the crime. The voluntary
abandonment defense is not allowed if the abandon-
ment results, in whole or in part, from other reasons,
for example, the person feared detection or appre-
hension, decided to await a better opportunity for

success, was unable to complete the crime, or en-
countered unanticipated difficulties or unexpected
resistance. A person who is entitled to the defense of
voluntary abandonment may nonetheless be guilty of
a lesser included, completed offense. For example, a
person who voluntarily abandoned an attempted
armed robbery may nonetheless be guilty of assault
with a dangerous weapon.

(5) Solicitation. Soliciting another to commit an
offense does not constitute an attempt. See para-
graph 6 for a discussion of Article 82, solicitation.

(6) Attempts not under Article 80. While most
attempts should be charged under Article 80, the
following attempts are specifically addressed by
some other article, and should be charged
accordingly:

(a) Article 85—desertion

(b) Article 94—mutiny or sedition.

(c) Article 100—subordinate compelling

(d) Article 104—aiding the enemy

(e) Article 106a—espionage

(f) Article 119a—attempting to Kkill an unborn
child

(g) Article 128—assault

(7) Regulations. An attempt to commit conduct
which would violate a lawful general order or regu-
lation under Article 92 (see paragraph 16) should be
charged under Article 80. It is not necessary in such
cases to prove that the accused intended to violate
the order or regulation, but it must be proved that
the accused intended to commit the prohibited
conduct.

d. Lesser included offenses. If the accused is
charged with an attempt under Article 80, and the
offense attempted has a lesser included offense, then
the offense of attempting to commit the lesser in-
cluded offense would ordinarily be a lesser included
offense to the charge of attempt. For example, if an
accused was charged with attempted larceny, the
offense of attempted wrongful appropriation would
be a lesser included offense, although it, like the
attempted larceny, would be a violation of Article
80.

e. Maximum punishment. Any person subject to the
code who is found guilty of an attempt under Article
80 to commit any offense punishable by the code
shall be subject to the same maximum punishment
authorized for the commission of the offense at-

tempted, except that in no case shall the death pen-
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alty be adjudged, nor shall any mandatory minimum
punishment provisions apply; and in no case, other
than attempted murder, shall confinement exceeding
20 years be adjudged.
f. Sample specification.

In that (personal jurisdiction data)
did, (at/on board—Ilocation) (subject-matter jurisdic-
tion data, if required), on or about 20 ,
attempt to (describe offense with sufficient detail to
include expressly or by necessary implication every
element).

5. Article 81—Conspiracy

a. Text of statute.

Any person subject to this chapter who con-
spires with any other person to commit an of-
fense under this chapter shall, if one or more of
the conspirators does an act to effect the object of
the conspiracy, be punished as a court-martial
may direct.

b. Elements.

(1) That the accused entered into an agreement
with one or more persons to commit an offense
under the code; and

(2) That, while the agreement continued to exist,
and while the accused remained a party to the agree-
ment, the accused or at least one of the co-conspira-
tors performed an overt act for the purpose of
bringing about the object of the conspiracy.

c. Explanation.

(1) Co-conspirators. Two or more persons are re-
quired in order to have a conspiracy. Knowledge of
the identity of co-conspirators and their particular
connection with the criminal purpose need not be
established. The accused must be subject to the
code, but the other co-conspirators need not be. A
person may be guilty of conspiracy although incapa-
ble of committing the intended offense. For exam-
ple, a bedridden conspirator may knowingly furnish
the car to be used in a robbery. The joining of
another conspirator after the conspiracy has been
established does not create a new conspiracy or af-
fect the status of the other conspirators. However,
the conspirator who joined an existing conspiracy
can be convicted of this offense only if, at or after
the time of joining the conspiracy, an overt act in
furtherance of the object of the agreement is
committed.

(2) Agreement. The agreement in a conspiracy
IV-6

need not be in any particular form or manifested in
any formal words. It is sufficient if the minds of the
parties arrive at a common understanding to accom-
plish the object of the conspiracy, and this may be
shown by the conduct of the parties. The agreement
need not state the means by which the conspiracy is
to be accomplished or what part each conspirator is
to play.

(3) Object of the agreement. The object of the
agreement must, at least in part, involve the com-
mission of one or more offenses under the code. An
agreement to commit several offenses is ordinarily
but a single conspiracy. Some offenses require two
or more culpable actors acting in concert. There can
be no conspiracy where the agreement exists only
between the persons necessary to commit such an
offense. Examples include dueling, bigamy, incest,
adultery, and bribery.

(4) Overt act.

(a) The overt act must be independent of the
agreement to commit the offense; must take place at
the time of or after the agreement; must be done by
one or more of the conspirators, but not necessarily
the accused; and must be done to effectuate the
object of the agreement.

(b) The overt act need not be in itself criminal,
but it must be a manifestation that the agreement is
being executed. Although committing the intended
offense may constitute the overt act, it is not essen-
tial that the object offense be committed. Any overt
act is enough, no matter how preliminary or prepara-
tory in nature, as long as it is a manifestation that
the agreement is being executed.

(c) An overt act by one conspirator becomes
the act of all without any new agreement specifically
directed to that act and each conspirator is equally
guilty even though each does not participate in, or
have knowledge of, all of the details of the execu-
tion of the conspiracy.

(5) Liability for offenses. Each conspirator is lia-
ble for all offenses committed pursuant to the con-
spiracy by any of the co-conspirators while the
conspiracy continues and the person remains a party
to it.

(6) Withdrawal. A party to the conspiracy who
abandons or withdraws from the agreement to com-
mit the offense before the commission of an overt
act by any conspirator is not guilty of conspiracy.
An effective withdrawal or abandonment must con-



